
WASHINGTON STATE
OFFICE OF ADMINISTRATIVE HEARINGS

In the matter of: Docket No. 077799

SARAH LIPPEK, INITIAL ORDER

Claimant. Agency: Employment Security Department
Program: Unemployment Insurance
Agency No. 12642657

BYE: 711812020 UIO: Intrastate

Hearing: This case was heard by Administrative Law Judge, Annette Cook on
September 30, 2019. October 17, 201. and November 21, 2019, after notice to all
interested parties.

Persons Present: SARAH LIPPEK, Claimant and DANIEL DELUE, Attorney for
Claimant. LISA JUDGE, Inspector General. AMY TSAI; DANIELLE TOVAR. JEREMY
KNIGHT; and KAREN JACKSON, observing only and KATRINA KELLY, Attorney for
CITY OF SEATTLE, Employer.

Exhibits: The Administrative Law Judge admitted Exhibits 1 through 59. Supplemental
Exhibits 60 through 125.

The purpose of the hearlng was to determine:

Whether the Claimant was discharged for a willful or wanton disregard of the rlghts,
title, and interests of the employer or a fellow employee as defined In RCW
50.04.294(1)(a), or other misconduct pursuant to RCW 50.20,066, or voluntarily
quit without good cause pursuant to RCW 50.20.050.

Whether the Claimant was able to, available for, and actively seeking work In
accordance with the standards of RCW 50.20.010(1)(c) and WAC 192-170-010.

After consldering all of the evidence, the Administrative Law Judge enters the following
Findings of Fact, Conclusions of Law, and Initial Order.

FINDINGS OF FACT:

1. On August 16, 2019, the Employment Security Department issued a written
Determination Notice that denied the Claimant unemployment benefits beglnning July
14, 2019, on the basis that the Claimant was discharged for work-connected
misconduct pursuant to RCW 50.20.066. The Claimant is the Appellant in this matter
and filed an appeal on July 14, 2019.
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2, The Claimant worked for the interested Employer, City of Seattle, Office of Inspector
General for Public Safety (OIG) from September 19, 2018 through July 18, 2019, as
an auditorlinvestigator in a full-time, non-union position, earning $87,000 per year.
The Claimant's primary duties were to review cases of alleged police misconduct,
which were submitted to the Office of Police Accountability (OPA). As part of the
Claimant's duties, she reviewed sensitive information and confidential police
investigation files. During her employment, the Claimant reviewed approximately
1,100 cases.

3. The OIG reviews certain OPA investigations to determine whether the Investigation
should be certified by the OIG as thorough, timely, and objective. Supplemental
Exhibits 83 - 84.

4. The employer discharged the Claimant for falsification of records involving two cases
and for accessing a case where she had recused herself.

5. On July 1, 2019, Andrew Myerberg, Director of OPA, wrote a memorandum to
Inspector General, Lisa Judge, with concerns of the Claimant's review of OPA
Investigations. Exhibits 45 - 48. Mr. Myerberg did not testify at the hearing.

6. In the first matter, Case No. 20190PA-0105, Mr. Myerberg's report alleges that the
Claimant knowingly made inaccurate statements concernlng her review of this matter.
The Claimant uploaded the certification to the case on June 14, 2019, but it was dated
June 3, 2019, certifying that she had reviewed the case, and certified it as thorough,
objective, and timely. Supplemental Exhibit 81.

7. On May 7, 2019, Sergeant Cliff Borgeson sent a message to the Claimant indicating
that the investigation is due for certification by June 3, 2019. Supplemental Exhibit 74.

8. On June 6, 2019, the Claimant sent a message to Mr. Myerberg Indicating that she
had reviewed the case, must have falled to document, and will upload tomorrow or
ASAP, and that she was having trouble with uploads. Supplemental Exhibit 75.

9. On June 14, 2019, the Claimant sent a message to Mr. Myerberg indicating that she
could not log in to upload the certification memo because It appeared Mr. Myerberg
was in the file. Supplemental Exhlbit 78. Mr. Myerberg responded to the Claimant
indicating that he logged out. Supplemental Exhibit 79.

10.According to Mr. Myerberg's report, he reviewed the usage log and determined that
the Claimant had minimally accessed the casefile, without reviewing other documents,
interviews or videos. However, the Claimant states that at the time she uploaded the
certificatlon, she used a template and believes she confused the case with a different
matter with a similar fact pattern and neglected to change the certification date, She
does admit that later she realized that she did not review this case and regretfully
made a mistake.

11. In the second matter, Case No. 20190PA-0030, Mr. Myerberg's report alleges that
the Claimant knowingly made inaccurate statements when she certified this matter.
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The Claimant uploaded the certification on June 24, 2019, but It was dated June 21,
2019, certifying that she had reviewed the case, and certified It as thorough, objective,
and timely. Supplemental Exhibit 88.

12.According to Mr. Myerberg's report, he reviewed the usage log and determined that
the Claimant had minimally accessed the casefile. However, the Clalmant denies any
error in review of this matter and asserts that this was a very slmple matter. She
maintains that she reviewed the case and certified it, however, must have made a typo
In the certification date when using a template or document she was using.

13. In the third matter, Case No. 20190PA-0283, the employer alleges that the Claimant
Improperly accessed this case after recusing herself. There is no dispute whether the
Claimant recused herself, as the complainant was colleague from law school.
Supplemental Exhibit 121.

14.The Claimant does not deny accessing the casefile, however, gave several reasons
why she accessed the casefile and asserts there is no specific guideline or rule
regarding recusals. First, she opened the casefile to look at the case number and
facts, to describe to her supervisor so that the Informatlon could be passed along to
whoeverwould handle the matter. She again, accessed the casefile when she opened
an internal message in IAPro. When she opened the message, she advertently looked
at the case because she did not recognlze that it was the case she had recused herself
from. Lastly, she admits that she commented on the case in IAPro, but denies knowing
that this was the case she recused herself from because most documents did not
include the complainant's name to alert the Clalmant that thls was the same matter.
Mr. Myerberg responded to the Claimant indicating that she had removed herself from
this case and there had been no routing directed to the Claimant for her to respond.
Supplemental Exhibits 124 - 125. There is no evidence to suggest that the Claimant
altered the case in any way.

15,The Claimant categorically denies falsely certifying documents or lying to the
employer.

16. On July 2, 2019, the Claimant met with Ms. Tsai and Ms. Judge. The Clalmant was
informed that the employer was reviewing cases she had reviewed and certified. The
employer asserts that the Clalmant provided no basis to refute the allegations in the
memorandum. The Claimant felt that she was not given an adequate opportunlty to
respond to the employer's concerns. At that time, the Claimant was placed on paid
administrative leave pending the outcome of an investigation.

17. Steven Zwerin, Director of Human Resources conducted an investigation and issued
an investigation report corroborating Mr. Myerberg's memorandum on July 18, 2019.
As part of his investigation, IAPro, Evidence.com, and the Claimant's work computer
files were reviewed. Supplemental Exhibits 65 - 70. Mr. Zwerin did not testify at the
hearlng.

18.Based on this, the employer made the decislon to discharge the Clalmant for
falsification of records and Improperly accessing a case she had recused herself from.
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Exhibit 58. The employer considered the Claimant's actions as a lack of integrity and
undermining public confidence.

19.The Claimant had no prior history of disciplinary warnings.

20.The parties, testimony conflicted on whether the Claimant falsified the employer's
records. In resolving these conflicts, the demeanor and motivation of the witnesses
was considered, as well as the logical persuasiveness of the parties, evidence,
includlng testimony. The undersigned finds the Claimant's testimony more logically
persuasive, Here, given the 1,100 cases handled by the Claimant and no prior
disciplinary history, this Tribunal finds the Claimant's testimony credible. In entering
this finding, this tribunal need not be persuaded beyond a reasonable doubt as to the
true state of affairs, nor must the evidence be deemed clear, cogent, and convincing.
It is only necessary to determine what most likely happened. In re Murphy, Empl. Sec.
Comm'r Dec. 2d 750 (1984).

21.Some of the evidence offered by the parties was hearsay. Hearsay is a statement
either oral or written, made by some person other than the person testifying at the
hearing, offered in evidence to prove the truth of the statement made by the person
who is not at the hearing. Hearsay is evidence which Is not supported by live testimony
and is not subject to cross-examination. An Administrative Law Judge may not make
Findings based on hearsay alone, If not corroborated by other evidence, and if it would
unduly interfere with the other party's opportunity to rebut and confront the testimony
or evidence. I find that reliance on the hearsay of either party would unduly interfere
with the other party's opportunity for rebuttal and confrontation of evidence and
witnesses.

22. Here, the undersigned's decision was based on the sworn testimony given, and the
hearsay evidence offered by the parties was given limited weight in the outcome of

23.During the weeks the Claimant sought unemployment benefits, the Claimant was
physically able to work, was available for work, and actively sought work, as required.

CONCLUSIONS OF LAW:

1. The Office of Administrative Hearings has jurisdiction to hear and decide this appeal
under RCW Chapters 50.32 and 34.05.

2. A Claimant shall be disqualified from benefits if discharged or suspended from
employment for misconduct. RCW 50.04.294(1)(a) defines misconduct, In part, as
willful or wanton disregard of the rights, title, and interests of the employer or a fellow
employee. WAC 192-150-205(1)-(2)' WAC 192-150-210.

3, According to RCW 50.04.294(2)(a) through (g), examples of a willful and wanton
disregard of the interests of the employer or a fellow employee are: insubordination,
repeated and inexcusable tardiness after warnings, dishonesty related to
employment, repeated and inexcusable absences, deliberate and illegal acts,
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deliberate acts that provoke violence or a violation of the law or collective bargaining
agreement, violation of reasonable company rules, and violations of the law whlle
acting within the scope of employment.

4. Misconduct does not include inadvertence or ordinary negligence in isolated
instances, good faith errors in judgment, inefficiency, unsatisfactory conduct, or failure
to perform well as the result of inability or incapacity. See RCW 50.04.294(3).

5. The action or behavior off~the-job must be connected with the Claimant's work and
result in harm or create the potential for harm to the employer's interests. This harm
may be tangible, such as damage to equipment or property, or intangible, such as
damage to the employer's reputation or a negative impact on staff morale. The intent
to harm is not requlred, WAC 192-150-200(1) and (2). Griffith v. Employment Security
Dep't, 163 Wn. App. 1, 259 P.3d 494 (2011),

6. No proof of harm to the employer Is required when the misconduct is on-the-job. Harm
to the employer is inherent in this case and is not required to be established. In re
Kost, Empl. Sec. Comm'r Dec.2d 987 (2013).

7. Misconduct may not be inferred or presumed and it is the employer's burden to prove
misconduct by a preponderance of the evidence. In re Dow, Empl. Sec. Comm'r Dec.
2d 948 (2010),. In re Verner, Empl. Sec. Comm'r Dec.2d 617 (1980).The elements of
the applicable statutes and regulations must be proven by a preponderance of
evidence for misconduct to be found. A "preponderance of the evidence" is that
evidence which, when.fairly considered, produces the stronger impression, has the
greater weight, and is the more convlncing as to its truth when welghed against the
evldence in opposition thereto. WAC 192-100-065; Yamamoto v. Puget Sound
Lumber. Co., 84 Wash, 411, 146 Pac. 861 (1915).

8. As noted in the Flndings of Fact, some of the evidence offered by the parties was
hearsay.

RCW 34.05.452 provides that:

Evidence, including hearsay evidence, is admissible if in the judgment of the presiding
officer it is the kind of evidence on which reasonably prudent persons are accustomed
to rely in the conduct of their own affairs. The presiding officer shall exclude evidence
that is excludable on constitutional or statutory grounds.

Furthermore, RCW 34.05.461 (4) provides:

Findings of fact shall be based exclusively on the evldence of record In the adjudicative
proceeding and on matters officially noticed in that proceeding. Findings shall be
based on the kind of evidence on which reasonably prudent persons are accustomed
to rely in the conduct of thelr affairs. Findings may be based on such evidence even
if it would be inadmlssible in a civil trlal. However, the presiding officer shall not base
a finding exclusively on such inadmissible evidence unless the presiding officer
determines that dolng so would not unduly abrldge the party's opportunity to confront
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witnesses and respond to the evidence. Some of the employer's evidence relating to
the reason for the Claimant's termination consisted of hearsay, The Claimant made
some admissions about her behavior and the decision is based on the testimony of
both parties and considers Claimant's statements against interest, if any.

9. An act that is considered misconduct because it signifies a willful or wanton disregard
of the rights, title, and interests of the employer or a fellow employee is "[d]ishonesty
related to employment, Including but not limited to deliberate falsification of company
records, theft, deliberate deceptlon, or lying." RCW 50.04.294(2)(c).

10."Dishonesty related to employment, means the intent to deceive the employer on a
material fact. It includes, but is not limited to making a false statement on an
employment application and falsifying the employer's records,, WAC 192-150-210(3).

11.Misconduct does not Include inadvertence or ordinary negligence in isolated
instances, good faith errors in judgment, inefficiency, unsatisfactory conduct, or failure
to perform well as the result of inability or incapacity, See RCW 50.04.294(3).

12.Applying the foregoing to the facts of this case, the undersigned concludes, the
Employer has not met its, burden of proof, establishing by a preponderance of the
evidence, that the Claimant was discharged for misconduct. There is insufficient
evidence presented by the Employer to show that Claimant acted with a willful and
wanton disregard for the interests or policies of the Employer by her conduct. Under
the circumstances, given the 1,100 cases that the Claimant handled, the Claimant's
conduct is best described as ordinary negligence in isolated instances, good faith error
in judgment or unsatisfactory conduct. however, thls does not meet the statutory
definition of misconduct. RCW 50.04.294.

13.Accordingly, the Determination of the Department dated August 16, 2019 will be
REVERSED, to reflect that the Claimant was not discharged for work-connected
misconduct pursuant to RCW 50.20.066 and is not disqualified for benefits beginning
the week of July 14, 2019.

14.This decision does not question the Employer's right to discharge Claimant, nor the
wisdom of that act. It is decided only that the evidence presented will not support a
denial of benefits under the statute.

15. RCW 50.20.010(1)(c)(ii) applies to all people who claim unemployment benefits. This
law states that an unemployed person seeking unemployment benefits must be:

a. able and willing to work,b. actively seeking suitable work, and,

c. available to immediately begin sultable work

16, Here, durlng the weeks the Claimant sought unemployment benefits, the Clalmant
was able to work, was available for work and actively sought suitable work as required
by RCW 50.20.010(1)(c)(ii).
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Now, therefore, it is ORDERED:

The determination ofthe Employment Security Department under appeal is REVERSED.

The Claimant was not discharged due to a willful or wanton disregard of the rights, title,
and interests of the employer or a fellow employee as defined in RCW 50.04.294(1)(a),
and is therefore not subject to disqualification pursuant to RCW 50.20.066(1).

Employer: If you are a base year employer for this Claimant, or become one in the future,
your experience rating account will be charged for any benefits pald on this claim orfuture
claims based on past wages you paid to this individual. If you are a local government or
reimbursable employer, you will be directly liable for any benefits paid. Benefit charges
or Ilability wlll accrue unless this decision is set aslde on appeal. See RCW 50.29.021.
If you pay taxes on your payroll, any charges for this claim could be used to calculate
your future tax rates.

Notlce to Clalmant: Your former employer has the right to appeal this decision. If this
decision is reversed because it is found you committed misconduct connected with your
work, all benefits paid as a result of this decision will be an overpayment. State law says
you will not be eligible for waiver of the overpayment, nor can the department accept an
offer of compromise (repayment of less than the total amount paid to you). The benefits
must be repaid even if the overpayment was not your fault. See RCW 50.20.066(5).

The Claimant was able, available and actively seeking work in compliance with the terms
set forth in RCW 50.20.010(1)(c). The Claimant Is not ineligible from recelving
unemployment benefits pursuant to RCW 50.20.010(1)(c).

Dated and mailed November 22, 2019, from Spokane Valley, Washington.

Annette Cook
Administrative Law Judge
Office of Administrative Hearings
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Certificate of Service

I certify that I mailed a copy of this order to each party at the address listed below,
postage prepaid, on the date stated above.

Julie Carper
Representative
Office of Administrative Hearings
16201 E. Indiana Avenue, Suite 5600
Spokane Valley, WA 99216

DANIEL D DELUE
600 STEWART ST

SEATTLE, WA 98101-1242

Appellant Representative

SARAH LIPPEK

CITY OF SEATTLE

PO BOX 283
ST LOUIS, MO 63166~0283

Employer

PO BOX 283
ST LOUIS , MO 63166

Respondent Representative

KATRINA R KELLY
701 FIFTH AVE
SUITE 2050
SEATTLE , WA 98104-7095

Respondent Representative
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YOU HAVE THE RIGHT TO APPEAL

This decision becomes final unless a Petition for Review is filed with the
Commissioner's Review Office of the Employment Security Department ("Department").
If you disagree wlth the Administrative Law Judge's order, you may file a Petition for
Review stating the reasons why you disagree. Include the docket number(s) on your
Petition for Revlew. If you submit your Petition for Review late, explain why it is being
filed late. Do not write more than five (5) pages. If ou falled to attend the hearing,
please tell us the reason why.

You may use the form on the following page to file your Petition for Review In writing.
You must submit your Petition for Review by mailing it to:

Commlssioner's Review Office
Employment Security Department
P.0. Box 9555
Olympia, WA 98507-9555

Alternatively, you may e-file your Petition for Review by using the Department's
eServices online. You must first create an eServices account by visiting the
Department's webslte at htt s://secure.esd.wa. ov. If you file your Petition using the
Department's eServices online, your submission is limited to the equivalent of five
typewritten pages.

Your Petition for Review must be postmarked or e-filed on or before December 23
2019.

Do not file your Petition for Review by facsimile (fax).
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PETITION FOR REVIEW OF INITIAL DECISION (APPEAL)

077799
DOCKET NUMBERNAME(S) (PLEASE PRINT) ADDITIONAL

DOCKET

MAILING ADDRESS CITY STATE ZIP CODE

Do not file our Petition for Revlew b facsimile fax or emall. Please use the
space below to state why you disagree with the Administrative Law Judge's
order. If ou failed to attend the hearlng, please tell us the reason why. You may
attach up to four additional pages.

Slgnature Date

Mail your Petition for Review to:

Commlssloner's Review Office
Employment Security Department

P.0. Box 9555
ia, Washin ton 98507-9555
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